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Abstract:The most important impact of recognizing IP as private right is that a proper place can be found in the legal sys-
tem for this are of law． Those who held private right theory tend to deny that IP involves some features of public power，
therefore，emphasis the dual value of IP law． The instrumental theory is treated as another perspective contrasted with the
private right theory，and is used to demonstrate the policy nature of IP law． However，the natural right theory introduced
with the private right theory cannot explain why IP is granted by the state． Protection of private right is advocated in the ex-
pansion of IP，and the dual value of IP law cannot effectively resist this trend． By mixing up the instrumental perspective
and the private right perspective，IP can be seen as a legal means of using the form of private right to create market mecha-
nism to achieve the goal of creation inventiveness． By emphasizing this public policy，IP law should not only protect the
first inventor but also leave enough room for the later creator． Besides，the social cost of IP expansion should be concerned．
The form of private right of IP should also be emphasized during the systematization of IP law． Any adjust to the private
right mechanism should follow the incentive goal，of course under the form of private right．









收稿日期:2018 － 03 － 15
作者简介:朱 冬(1983—) ，男，天津人，法学博士，厦门大学知识产权研究院助理教授。
①参见 TＲIPs协议序言部分。关于“private right”一词的中文翻译及其影响问题，参见唐艳:《知识产权私权话语表达之探讨》，载






















































































































































































①See Statute of Monopolies 1624 s 11．
②See Statute of Anne 1710．
③See Donaldson v． Beckett，(1774)1 Eng． Ｒep． 837 (H． L．)．
④See U． S． Constitution art． 1，§ 8，cl． 8．
⑤See Sony Corp． of Am． v． Universal City Studios，Inc．，464 U． S． 417，451 (1984)．
⑥例如，2001 年的《欧盟信息社会版权指令》即明确指出，指令的目的在于建立协调一致的版权和相关权利法律框架，从而促进对
创造与革新、包括对网络基础设施的大规模投资，进而引导欧盟相关产业发展。



















































































































































































































①See，e． g．，Mars，Inc． v． Coin Acceptors，Inc．，527 F． 3d 1359，1373 (Fed． Cir． 2008) ，amended by 557 F． 3d 1377 (Fed． Cir． 2009)．
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